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Kvale advokatfirma da’s insolvency and corporate re-
covery team consists of sixteen attorneys, of whom five are 
partners, all with insolvency and restructuring as their key 
practice area. A staff of six experienced paralegals provides 
key support functions within accounting, standardised le-
gal work and the governmental wages guarantee scheme. 
This makes the insolvency team one of the largest in Nor-
way, and leading within its field.
Kvale’s insolvency and corporate recovery team assists 
several Norwegian banks with their “problem cases” on a 

regular basis, and also advises businesses and board mem-
bers during restructuring processes. The team adminis-
trates approximately 150 new insolvency proceedings each 
year, including a number of the largest bankruptcy cases in 
Norway. All five team partners are regularly appointed as 
administrators/trustees, each specialised within different 
areas of national and international insolvency-related work.
Kvale’s offices are situated in the city centre of Oslo. Kvale 
is also part of the top-tier world-wide international alliance 
TagLaw, as well as the national ‘Advocatia’ network.

authors
Stine dalenhag Snertingdalen is a 
partner, specialised within banking and 
finance and insolvency and restructuring. 
Ms Snertingdalen gives legal aid to some 
of the largest banks in Norway in the area 
of banking and finance, and debt and 

insolvency-related issues. She also assists clients with 
turnaround processes. She is frequently appointed as bank-
ruptcy administrator by the Oslo Bankruptcy Court, and 
has worked on several of the largest insolvency cases in 
Norway. Ms Snertingdalen regularly holds lectures for the 
Norwegian Law Society and for financial institutions. She 
has an LLM from Utrecht University in the Netherlands, 
and has published several articles. She is a member of the 
Norwegian Advisory Council of Bankruptcy and was one 
of four lawyers appointed to the expert group assisting in 
the evaluation and suggested amendments of the Norwe-
gian rules on judicial restructuring.

ingrid e.S. tronshaug is a senior lawyer, 
specialising mainly in insolvency law, 
including restructuring, bankruptcy and 
mortgage law. She also has experience in 
real estate and construction law, and 
especially with matters in the interface 

between bankruptcy and construction law. She has several 
years’ experience working with various insolvency 
proceedings, including some of the largest bankruptcy 
proceedings and judicial debt negotiation proceedings in 
Norway. Further, she assists clients with various acts of 
enforcement of Norwegian and foreign claims. Ms 
Tronshaug worked for Judge Elizabeth Stong with the US 
Bankruptcy Court, Eastern District of New York, in the 
Summer of 2016, and obtained a broad experience and 
understanding for US Bankruptcy law and practice. She 
has an LLM from the University of Southampton and has 
held several directorships and frequently lectures and 
publishes articles on insolvency law.

1. Market trends and developments

1.1 The State of the restructuring Market 
Norway has seen an increased number of out-of-court 
restructurings over the past few years, especially after the 
drastic drop in oil prices in late 2014 and continued low 
oil prices. A number of companies operating in or in close 
proximity to the oil and offshore industries have had severe 
challenges, and bank and bond loan facilities have been re-
negotiated and extended for a large number of these com-
panies. Only a few have had to petition for formal statutory 
bankruptcy proceedings.

A total of 4337 winding-up proceedings and 1528 forced 
dissolution proceedings were opened in Norway in 2016. 
Only 8 judicial restructuring proceedings were opened, all 
of which ended in winding-up proceedings. A number of 
companies initiated out-of-court restructurings, many of 

which are still attempting to carry out a successful restruc-
turing plan.

The low oil prices have taken their toll on the Norwegian 
economy, and there has been little economic growth in 
the last couple of years. However, the economy now has a 
steadier growth than in the previous few years, and the un-
employment rate is decreasing. The key policy rate remains 
historically low and, in June 2017, Norway’s central bank, 
Norges Bank, decided to keep the rate unchanged at 0.5%. 
The rate is expected to be gradually increased from 2019. 

1.2 changes to the restructuring and insolvency 
Market 
Credit institutions and bond loan holders tend to be more 
prone to refinancing in the offshore sector, probably due to 
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acknowledging that this current oil crisis is hitting a market 
that is vital to the Norwegian economy. However, so far the 
banks have been prone to accept amendments and exten-
sions of loan facilities, and have taken few haircuts. Further-
more, fewer new loans are issued.

Export Credit Norway (a Norwegian state-owned company 
that helps Norwegian exporters to succeed abroad by offer-
ing Norwegian and foreign companies competitive financing 
when they buy goods and services from Norwegian export-
ers) reported a year ago that half of their offshore loans were 
under restructuring. Earlier this year, they reported that they 
expected several further larger restructurings in 2017, but 
also that offshore-related industries were reorganising, es-
pecially the shipyard industry. For instance, in January 2015, 
82% of shipyards’ backlog was offshore vessels, whilst in Sep-
tember 2016 the number was 42%, as the yards have shifted 
their focus more towards passenger ferries, fishing boats, 
well boats and service vessels for offshore wind.

The offshore crisis has resulted in increased activity within 
distressed debt investing, debt trading and distressed M&A 
transactions within this sector.

2. Statutory regimes Governing 
restructurings, reorganisations, 
insolvencies and Liquidations
2.1 Overview of the Laws and Statutory regimes 
The Bankruptcy Act of 1984 regulates voluntary and com-
pulsory statutory restructuring proceedings (the latter pro-
viding “cram-down” rules), as well as winding-up proceed-
ings.

The Satisfaction of Claims Act of 1984 regulates an estate’s 
automatic seizure of the debtor’s assets, how an estate can 
handle the debtor’s contractual obligations, which claims are 
entitled to dividend payment and the priority between these 
claims, etc.

Other relevant legislation includes the Mortgage Act of 
1980, which regulates security interests such as pledges, 
mortgages, liens, retention of title rights, etc; the Enforce-
ment Act of 1992, which regulates enforcement of secured 
and unsecured claims; and the 2004 Act on Financial Secu-
rity, which, inter alia, gives exceptions to the Enforcement 
Act. Further, the Limited Liability Companies Act of 1997 
regulates compulsory liquidations and directors’ liability, the 
Wages Guarantee Scheme Act of 1973 regulates employees’ 
right to payment from the governmental Wages Guarantee 
Fund when their employer goes bankrupt, and the 1996 Act 
on Guarantee Schemes for Banks and Public Administration 
etc of Financial Institutions provides regulation on insol-
vency proceedings in financial institutions.

2.2 types of Voluntary and involuntary Financial 
restructuring, reorganisation, insolvency and 
receivership 
Statutory bankruptcy and insolvency proceedings in Nor-
way include restructuring proceedings (either voluntary or 
compulsory), insolvent winding-up proceedings, and forced 
liquidation or dissolution proceedings, which are more or 
less handled in the same way as winding-up proceedings.

2.3 Obligation to commence Formal insolvency 
Proceedings 
Norwegian law does not set specific timelines in this respect; 
however, see 12 duties and Personal Liability of directors 
and Officers of Financially troubled companies.

2.4 Procedural Options
The company can commence non-statutory voluntary re-
structuring proceedings or other voluntary arrangements, 
as well as statutory debt restructuring proceedings – either 
voluntary or compulsory – or winding-up proceedings.

2.5 Liabilities, Penalties or Other implications for 
Failing to commence Proceedings
See 12 duties and Personal Liability of directors and Of-
ficers of Financially troubled companies.

2.6 ability of creditors to commence insolvency 
Proceedings
Only the debtor can file for statutory restructuring pro-
ceedings. Either the debtor or its creditors may petition for 
winding-up proceedings, but such proceedings will only be 
opened if the debtor is insolvent. Forced liquidation or dis-
solution proceedings are opened by the court upon receipt 
of a notification from the national business registry; see 7.1 
types of Statutory Voluntary and involuntary insolvency 
and Liquidation Proceedings.

2.7 requirement for “insolvency” to commence 
Proceedings 
The debtor must be insolvent (ie, illiquid, with negative net 
assets) in order to commence winding-up proceedings, but 
only has to be illiquid in order to commence statutory re-
structuring proceedings. There are no such requirements for 
non-statutory proceedings. Insolvency is not a prerequisite 
for forced liquidation or dissolution proceedings.

2.8 Specific Statutory restructuring and insolvency 
regimes 
The 1996 Act on Guarantee Schemes for Banks and Pub-
lic Administration, etc, of Financial Institutions provides 
that insolvency proceedings subject to the Bankruptcy Act 
may not be applied to banks or insurance companies. Such 
a financial institution may instead be taken under public 
administration if it is unable to pay its obligations as they 
fall due and cannot secure a sufficient economical basis for 
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further operations, or if it is unable to fulfil its capital re-
quirements.

The act further sets out that each bank with its main office or 
a subsidiary in Norway has to be a member of The Norwe-
gian Banks’ Guarantee Fund. The Guarantee Fund guaran-
tees the customers against loss due to an insolvent bank not 
being able to honour their bank deposits, limited to NOK2 
million per customer, and also provides a guarantee scheme 
for insurance customers.

3. Out-of-court restructurings and 
consensual workouts
3.1 consensual and Other Out-of-court workouts 
and restructurings
Out-of-court consensual restructurings are preferred by 
market participants in Norway. There are only a few cases 
each year where distressed companies file for formal statu-
tory restructuring proceedings and, once filed, the outcome 
is rarely successful.

The perception amongst stakeholders, including financial 
institutions, seems to be that consensual restructuring pro-
cesses best preserve both the value of the business and value 
for the stakeholders. Stakeholders tend to be supportive of 
a company experiencing financial difficulties pending a 
more detailed assessment of its financial position, as long as 
the stakeholders’ position is not materially worsened. It is 
common in Norway that a financial institution has pledges/
mortgages in most or all of the debtor’s assets, and they will 
always weigh their involvement in a consensual out-of-court 
restructuring against the probable outcome of a bankruptcy 
sale of the secured assets.

Participants in the Norwegian restructuring market do not 
generally support consensual restructuring frameworks such 
as the “INSOL Principles”.

There are no rules imposing a duty to negotiate with credi-
tors before filing for bankruptcy or governing “pre-packed” 
bankruptcies.

If the creditors’ situation is not worsened and there is a rea-
sonable hope of succeeding with an out-of-court restructur-
ing plan, an insolvent company is allowed to continue the 
procedures (however, see 12 duties and Personal Liability 
of directors and Officers of Financially troubled com-
panies regarding the duties of a board of directors and the 
managing director in such situations).

3.2 typical consensual restructuring and workout 
Processes 
There is no tradition of appointing steering committees or 
co-ordinators in consensual proceedings. The process is usu-
ally organised by the debtor’s legal adviser or other repre-
sentatives of the debtor, and is carried out by negotiations 
with the largest stakeholders in separate or joint meetings, 
whilst attempting to raise capital to finance a restructuring 
or a composition.

The company may introduce a “standstill” of their debt, ex-
cept for running costs necessary to keep the business go-
ing while attempting to negotiate a restructuring plan. The 
standstill may be applied to all creditors, or for example only 
to the largest/key stakeholders and intercompany debt.

Creditors will normally expect to receive information about 
the company’s economic situation and future prospects for 
the business, as well as the expected outcome for the credi-
tors, whether the restructuring is successful or not. Financial 
institutions will often require the shareholders to contribute 
new capital.

All the debtor’s contracts and security interests must be re-
spected unless otherwise agreed through negotiations, and 
all creditors must be treated equally (according to the prior-
ity of their claim) and fairly.

There is no “cram-down” feature in out-of-court consensual 
restructurings in Norway. However, it is still perceived as 
a more workable process than compulsory statutory debt 
restructuring proceedings where there is a “cram-down” 
feature.

3.3 injection of new Money
Norwegian restructuring law has no provisions facilitating 
super-priority financing. It is not common for super-priority 
financing to be accorded to new money outside a statutory 
or formal process. New funds aimed at financing the restruc-
turing period in consensual restructuring proceedings are 
usually provided by existing secured lenders and/or share-
holders.

3.4 duties of creditors to each Other, or on the 
company or Third Parties
There is no specific legislation regulating out-of-court re-
structuring processes. Applicable principles imposing duties 
between creditors or between the debtor and creditors or 
third parties include, inter alia, the standard of proper busi-
ness conduct, a duty for contract parties to act in good faith, 
rules enabling the court to set aside or revise unfair con-
tract terms, an obligation for insolvent companies to treat all 
creditors equally and fairly, EU-based competition regula-
tion, including rules on preventing discrimination, and tort 
and criminal liability for fraudulent actions. Furthermore, 
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all parties are bound by statutory law aimed at preventing 
money laundering, corruption, illegal insider trading, etc.

3.5 consensual, agreed Out-of-court Financial 
restructuring or workout 
Under Norwegian law, minority creditors and/or owners 
cannot be crammed down in an out-of-court financial re-
structuring process. Thus, this is entirely dependent on what 
has been agreed in any inter-creditor agreement. However, 
out-of-court restructurings are still applied in the vast ma-
jority of cases, as the Norwegian restructuring legislation 
is not considered sufficiently flexible to be a suitable tool 
for the restructuring of large businesses involving complex 
financial structures.

4. Secured creditor rights and 
remedies
4.1 type of Liens/Security taken by Secured 
creditors 
A real estate mortgage must be registered in the national 
land register in order to obtain legal protection against other 
creditors and a bankruptcy estate.

A share pledge obtains legal protection upon notification to 
the company. The pledgee will normally also require a copy 
of the company’s shareholder register evidencing the correct 
registration of the pledge.

Moveable property is generally divided into “inventory/
stock”, “machinery and plant” and “motor vehicles and con-
struction machines”. Assets included in these categories may 
be pledged as floating charges. Motor vehicles may also be 
pledged individually, and creditors could secure retention 
of title in assets included in these categories, unless the as-
sets are intended for onward sale. Trade receivables may also 
be encumbered by way of a floating charge or a factoring 
agreement, and a single monetary claim may be pledged or 
transported as security, obtaining legal protection through 
notification to the debtor.

All floating charges, as well as all encumbrances in registered 
motor vehicles, obtain legal protection by registration in the 
relevant register in the Brønnøysund Register Centre.

Mortgages and other rights in ships and other moveable 
offshore installations obtain legal protection through regis-
tration in the Norwegian International Ship Register, if the 
vessel is registered there, or in the Shipbuilding Register if 
the vessel is under construction or the construction contract 
is registered there.

Costs for establishing voluntary security interests in assets 
in Norway are generally low, and the process is fairly time-
efficient.

Assets may also be encumbered with statutory liens. Exam-
ples include shared costs in a housing association or water 
and sewer fees to the municipality, which are secured in the 
property up to a specified amount. Particularly interesting 
in insolvency cases is the bankruptcy estate’s statutory lien in 
all assets posed by the debtor or by a third party as security 
for the debtor’s obligations. The lien is capped at 5% of the 
relevant asset’s net value, and the estate may only apply the 
lien to cover necessary costs for handling the bankruptcy 
process.

4.2 rights and remedies for Secured creditors 
In non-statutory restructuring processes, secured creditors 
retain all their rights and are free to accept or decline any 
proposal from the debtor. They are stayed from enforcing 
their security interests during the first six months of statu-
tory compulsory restructuring processes and winding-up 
proceedings.

The debt restructuring committee in statutory debt restruc-
turing proceedings shall work out a plan that safeguards the 
interests of secured creditors.

In winding-up proceedings, encumbered assets may only be 
sold by the bankruptcy estate if:

•	all claims secured by the relevant asset are paid in full;
•	all creditors with such secured claims who will not be paid 

in full agree to the sale;
•	the sale of secured assets along with other assets belonging 

to the debtor will give a higher sales price than a piece-
by-piece sale, or if secured assets are included in a sale of 
the business as going (these options are rarely applied in 
practice); and

•	the estate petitions for a forced sale.

4.3 The typical time-lines for enforcing a Secured 
claim and Lien/Security 
The timeline for enforcing a secured claim depends some-
what on the character of the security and the caseload of the 
local court, but it usually takes at least two to three months 
to conclude a forced sale of encumbered assets through an 
execution officer or the court. In non-consumer contracts, 
a financial institution may agree on a quicker and easier 
enforcement process for financial securities such as bank 
accounts and shares, as long as the agreement is made in 
writing.
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4.4 Special Procedures or impediments That apply 
to Foreign Secured creditors
There are no special procedures or impediments that apply 
to foreign secured creditors.

4.5 Special Procedural Protections and rights for 
Secured creditors
Pledged assets may not be sold in a statutory insolvency or 
restructuring proceeding without the secured creditors’ con-
sent, with certain exceptions; see, for instance, 6.7 restric-
tions on the company’s Use of or Sale of its assets during 
a Formal restructuring Process.

5. Unsecured creditor rights, remedies 
and Priorities 
5.1 differing rights and Priorities among classes 
of Secured and Unsecured creditors
The various classes of secured and unsecured creditors are 
as follows: 

•	claims from employees for wages, remuneration and vaca-
tion allowance, subject to specific conditions; 

•	claims for tax and VAT not older than six months; 
•	“regular claims” (all non-priority and unsecured claims); 

and 
•	claims ranking last in priority, such as interests accrued 

after bankruptcy proceedings were opened and subordi-
nated claims. 

Secured creditors only have priority for coverage from that 
security, with any remaining claim after utilising that secu-
rity being a regular claim in the estate.

Any dividend payment to the creditors is a waterfall pay-
ment, according to the order of priority set out above.

Secured creditors have priority for any coverage from their 
security.

5.2 Unsecured trade creditors 
It is not uncommon in Norway for informal and consensual 
restructuring negotiations to be carried out only between 
the key stakeholders, leaving the unsecured trade creditors 
unaffected.

5.3 rights and remedies of Unsecured creditors 
After a petition for voluntary statutory debt restructuring 
proceedings has been delivered to the court, there is an au-
tomatic stay of any new or pending bankruptcy petitions 
against the debtor. The stay lasts for three months after pro-
ceedings are opened, but may be prolonged by the court at 
the debtor’s request if the court finds it likely that the debtor 
will be able to carry through a successful restructuring plan.

If compulsory judicial debt restructuring proceedings are 
opened, the debtor is protected from bankruptcy petitions 
throughout the proceedings.

A bankruptcy petition filed by at least three creditors entitled 
to dividend payment, and whose claims amount to a total of 
at least two fifths of all known creditors entitled to dividend 
payment, is exempt from the aforementioned stays. Further-
more, petitions based on claims that arose after the opening 
of the proceedings are generally exempt from such stays.

Unless the court has decided otherwise, creditors cannot at-
tach an execution lien in the debtor’s assets for claims that 
arose prior to the opening of debt restructuring proceedings.

5.4 Pre-Judgment attachments 
A creditor may petition for a temporary seizure of the debt-
or’s assets pending a court hearing or enforcement of their 
claim if there is reason to believe that the debtor will dispose 
of its assets before the creditor has had time to obtain secu-
rity or a judgment.

Further, someone with an alleged claim which is not a mon-
etary claim against another party may petition for a tempo-
rary injunction to secure the claim and prevent any dam-
aging action pending a judgment or enforcement decision.

The Maritime Act of 1994 provides rules on the arrest of 
vessels.

5.5 typical timeline for enforcing an Unsecured 
claim
An undisputed claim could form direct grounds for a peti-
tion for attachment of an execution lien, whilst a disputed 
claim will first need to be confirmed through a judgment.

Once an execution lien is attached to the debtor’s assets, the 
creditor may claim enforcement by way of a forced sale.

The length of time it will take to handle an enforcement peti-
tion depends on the efficiency and capacity of the relevant 
execution office. In general, it will take two to three months 
from a petition being sent for an execution lien to be estab-
lished.

Thereafter, the creditor must petition for enforcement of the 
execution lien. The timeline for a forced sale of an asset de-
pends on, inter alia, the type of asset, and might take several 
months. During this process, the court’s decision may be 
subject to appeal, possibly delaying the process for months 
or sometimes even years.

5.6 Bespoke rights or remedies for Landlords
In winding-up proceedings, the bankruptcy estate is initially 
not bound by any tenancy agreement, but must pay rent on a 
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day-to-day basis as a preferential claim until the estate gives 
notice to the landlord that it will not be a party to the con-
tract, and puts the property at the landlord’s disposal. If the 
trustee fails to take these steps within the first four weeks 
of the winding-up proceedings, the estate automatically be-
comes a contractual party to the tenancy agreement.

The landlord’s right to evict tenants who are not paying their 
rent is subject to the automatic stay in bankruptcy proceed-
ings; see 5.3 rights and remedies of Unsecured creditors.

Except for the abovementioned day-by-day payment of rent 
and any amount deposited in a separate locked bank ac-
count, the landlord’s claims/losses are unsecured and not 
ranking in priority.

5.7 Special Procedures or impediments or 
Protections That apply to Foreign creditors
There are no special procedures or impediments that apply 
to foreign creditors.

5.8 The Statutory waterfall of claims 
See 5.1 differing rights and Priorities among classes of 
Secured and Unsecured creditors.

5.9 Priority claims 
Before any distribution from the estate to the creditors can 
take place, all costs related to the handling of the bank-
ruptcy proceedings are to be covered, ie fees to the trustee, 
the creditors’ committee and estate auditor in addition to 
costs incurred by the bankruptcy estate after proceedings 
are opened.

If there are further means in the estate after covering these 
costs and fees, they will be distributed to the creditors in the 
waterfall sequence listed in section above, under 5.1 differ-
ing rights and Priorities among classes of Secured and 
Unsecured creditors.

5.10 Priority Over Secured creditor claims
No claims have priority over secured creditors to coverage 
from assets posed as security, except for the bankruptcy es-
tate’s statutory lien of 5%; see 4.1 type of Liens/Security 
taken by Secured creditors.

6. Statutory restructurings, 
rehabilitations and reorganisations 
6.1 The Statutory Process for reaching and 
effectuating a Financial restructuring/
reorganisation
In Norway, there is a two-step test for insolvency: illiquid-
ity and negative net assets. To open statutory restructuring 
proceedings, the court only applies an illiquidity test, and 

a company can thus be solvent upon petitioning for debt 
restructuring proceedings. The winding-up proceeding 
described under 7 Statutory insolvency and Liquidation 
Proceedings is the only bankruptcy proceeding in Norway 
that requires the debtor to be insolvent.

Only the debtor can file a petition for statutory debt restruc-
turing proceedings. A court decision to open such proceed-
ings is public, and cannot be appealed.

The court appoints an administrator (in practice a lawyer) 
and a creditors’ committee, forming a debt restructuring 
committee with the administrator as leader. The members 
of the creditors’ committee are usually representatives from 
large creditors, and in some cases employee representatives.

The debtor’s business operations normally continue as usual, 
and the board of directors upholds their functions and du-
ties, and shall attempt to work out a plan to propose to the 
creditors while being supervised by the debt restructuring 
committee. The court tends to take a very passive role.

Statutory debt restructuring proceedings can be either “vol-
untary” or “compulsory”. One main difference between vol-
untary and compulsory restructuring proceedings is that 
a plan in a voluntary proceeding must be accepted by all 
creditors, whereas creditors may be crammed down in a 
compulsory proceeding. A voluntary proceeding is hence 
successful if all creditors whose claims are affected vote for 
the plan. If certain conditions are fulfilled, including that 
no one votes against the plan, the plan can also be carried 
through if creditors representing at least three quarters of 
the total claims agree to it.

In a compulsory proceeding, a majority may cram down the 
minority of creditors entitled to vote. If the proposed com-
position entails a dividend payment of at least 50% of the 
unsecured claims not ranking in priority, the composition 
is approved if at least three fifths of the voting creditors ac-
cept, and if they represent at least three fifths of the total debt 
entitling voting rights. If the proposed composition entails 
a dividend payment of less than 50% and more than 25%, 
the composition is approved if at least three quarters of the 
voting creditors accept, and if they represent at least three 
quarters of the total debt entitling voting rights. Any plan 
entailing less than a 25% dividend payment will need to meet 
the voting requirements of a voluntary debt restructuring 
proceeding.

Creditors with security in the debtor’s assets will not have 
voting rights for any part of a claim that is fully secured. 
Furthermore, no voting rights are granted for claims ranking 
in priority and any other claim which is to be paid in full, as 
well as contingent claims and claims from creditors who are 
closely related parties to the debtor.
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A new proposal may be made if the plan does not reach 
the voting requirements, subject to certain requirements. If 
the restructuring attempt is unsuccessful, winding-up pro-
ceedings will “automatically” be opened by the court. Thus, 
there are only two outcomes of statutory debt restructuring 
proceedings: a successful plan or winding-up proceedings.

There are no limitations on the contents of a proposed re-
structuring plan, as long as the plan – with certain excep-
tions – includes all creditors and treats them equally, and as 
long as the plan is accepted by the creditors in accordance 
with the abovementioned voting rules.

The statutory restructuring scheme in Norway is generally 
not considered very practical or useful; as such, proceedings 
are rarely successful and usually end in winding-up proceed-
ings. The statutory restructuring scheme is currently under 
review.

6.2 Position of the company during Procedures
When proceedings are opened, payment of already accrued 
debt as of the petition date is stayed. Furthermore, there is 
an automatic stay for enforcement of such claims against the 
debtor; see 5.3 rights and remedies of Unsecured credi-
tors.

As mentioned in 6.1 The Statutory Process for reaching 
and effectuating a Financial restructuring/reorganisa-
tion, the company usually continues “business as usual” and 
an administrator/trustee is appointed by the court.

The company is not in a position to take on new financial 
obligations while under statutory restructuring proceedings, 
and may not borrow new money during the process unless 
accepted by the administrator/creditors’ committee.

6.3 The roles of creditors during Procedures
Creditors are divided into separate creditor classes for the 
purpose of voting (see 6.1 The Statutory Process for reach-
ing and effectuating a Financial restructuring/reorgani-
sation), and for the purpose of paying out dividends accord-
ing to the waterfall payment rules (see 5.1 differing rights 
and Priorities among classes of Secured and Unsecured 
creditors).

Creditors are not organised in any way, other than any repre-
sentation in the aforementioned creditors’ committee.

The creditors are informed of the opening of proceedings. 
When the debt restructuring committee and any court-ap-
pointed auditor find that there are prospects of the debtor 
being able to carry out a restructuring plan, they will dis-
tribute to the creditors a report on the debtor’s economic 
affairs, along with the proposed plan, informing the creditors 

whether or not they recommend the plan and explaining the 
outcome for the creditors if the plan is not accepted.

6.4 Modification of claims
The claims of a dissenting class of creditors may not be mod-
ified without their consent.

6.5 trading of claims
A creditor may sell its claim at any time during a restructur-
ing or insolvency proceeding, as long as the position of the 
debtor and the other creditors remains unaffected.

6.6 Using a restructuring Procedure to reorganise 
a corporate Group
There are no corporate group insolvency rules under Nor-
wegian law.

6.7 restrictions on the company’s Use of or Sale of 
its assets during a Formal restructuring Process 
During a restructuring or insolvency procedure, the debtor 
is not allowed to sell or rent out its real property, its busi-
ness premises or any asset of significant value, without prior 
consent from the debt restructuring committee.

The debtor may sell pledged inventory/stock, machinery and 
plant, and motor vehicles and machines whilst under statu-
tory debt restructuring proceedings, as long as this is part 
of the debtor’s regular business operations and the secured 
creditors’ security interests are not significantly impaired. 
Any asset the debtor acquires whilst under statutory debt 
restructuring proceedings is not included in any pre-existing 
general pledge without the consent of the debt-restructuring 
committee.

6.8 asset disposition and related Procedures 
The debtor executes any sale of assets whilst under debt re-
structuring proceedings. The debt restructuring proceedings 
do not prevent a purchaser from acquiring good title in a 
sale, free and clear of claims, if the debt restructuring com-
mittee and the security holders agree (or the secured claim 
is paid in full). 

There is no legislation in Norway that regulates credit-bid-
ding or pre-packed sales.

6.9 release of Secured creditor Liens and Security 
arrangements
In a voluntary statutory debt restructuring proceeding, secu-
rity and other claims can only be released with consent from 
the creditor, unless paid in full.

In a compulsory restructuring proceeding, any pledges ex-
ceeding the estimated value of the pledged asset are annulled 
if the proceeding is successful. The value of the pledged as-
sets is determined by the debt restructuring committee, but a 
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pledgee may, under certain circumstances, deliver a demand 
for a valuation to the court; see 16 The importance of Valu-
ations in the restructuring & insolvency Process.

6.10 availability of Priority new Money 
Priority new money may not be made available to the com-
pany pursuant to the restructuring procedure, nor can it be 
secured in the company’s assets unless accepted by the credi-
tors and the debt restructuring committee on a voluntary 
basis.

6.11 Statutory Process for determining the Value 
of claims
The outcome of a judicial debt restructuring proceeding is 
either a successful composition or winding-up proceedings. 
These proceedings are therefore not suitable solely for deter-
mining the value of claims or for determining which credi-
tors have an economic interest in the debtor.

6.12 restructuring or reorganisation Plan or 
agreement among creditors 
A voluntary debt restructuring plan is final and binding 
when the voting requirements have been met, whilst a com-
pulsory debt restructuring plan is binding when the court 
has affirmed the plan in a court decision and the time of 
appeal has expired.

There is no general fairness test to be applied, but the court 
may dismiss the plan in certain situations, eg if the debtor 
has committed criminal offences whilst doing business, or 
if a creditor has benefited at the cost of others, or if the plan 
is not in the creditors’ common interest.

6.13 The ability to reject or disclaim contracts
Neither the company nor an office holder is given wider 
permission to reject or disclaim contracts in this procedure.

6.14 The release of non-debtor Parties
Any guarantor for claims against the debtor could be re-
leased of their liabilities through a successful debt restruc-
turing, since any settlement or reduction of the guaranteed 
claim would reduce the guarantor’s liability correspondingly.

6.15 creditors, rights of Set-off, Off-set or netting 
As a general rule, creditors with a right to set off their claim 
before proceedings are opened are also entitled to do so after 
proceedings are opened. However, set-off is not permitted 
if the debtor’s claim fell due before the opening of proceed-
ings, whilst the creditor’s claim had not fallen due as per the 
opening of proceedings.

A creditor who has acquired a claim against the debtor less 
than three months prior to when the petition for proceed-
ings was received by the court, or who has acquired a claim 
earlier than this whilst knowing that the debtor was insol-

vent, cannot set off such a claim with a claim that the debtor 
owned when the creditor acquired its claim.

If the creditor has obtained a claim against the debtor in a 
way comparable to a transaction eligible for claw-back, set-
off is prohibited.

Claims ranking last by order of priority cannot be applied 
for set-off unless the claims have arisen out of the same legal 
relation or all other claims ranking higher in priority are cov-
ered in full. The right to set-off is also limited if the creditor’s 
claim is contingent.

6.16 Failure to Observe the terms of an agreed 
restructuring Plan
The accepted/court-approved plan is binding on all creditors 
who are affected by it, and if the debtor fails to observe the 
plan, creditors must collect their claim according to ordinary 
debt-collection rules.

If winding-up proceedings are opened by the debtor before 
the plan has been fulfilled, any creditor who has not received 
full payment according to the plan will have a right to cal-
culate their dividend payment from the full amount of their 
original claim; however, any dividend payment from the 
bankruptcy estate may never exceed the amount accepted 
as full payment under the composition plan.

6.17 receive or retain any Ownership or Other 
Property 
The Norwegian rules on debt restructuring have no rules 
whereby existing equity owners receive or retain ownership 
or other property on account of their ownership interests.

7. Statutory insolvency and Liquidation 
Proceedings 
7.1 types of Statutory Voluntary and involuntary 
insolvency and Liquidation Proceedings 
Either the debtor or its creditors may file a petition to the 
court for winding-up proceedings. The court will open pro-
ceedings if the debtor is insolvent, meaning that a) the debtor 
cannot meet obligations as they fall due and this is not tem-
porary (illiquidity), and b) the debtor’s assets and income are 
not sufficient to satisfy all obligations if allowed a delayed 
settlement whilst awaiting a sale of the assets (expressed as 
“negative net assets”).

If a creditor files for bankruptcy based on a contested claim, 
the court will make a pre-judgment as to whether the claim 
exists and can serve as grounds for the bankruptcy petition. 
Nevertheless, proceedings will not be opened if the petition-
ing creditor has adequate security for its claim.
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The court rarely overrules the petition if the debtor files 
for winding-up proceedings,and it usually only takes a few 
hours or at most a day or two until proceedings are opened.

A creditor-initiated petition for winding-up proceedings will 
usually be processed by the court within one to two months. 
However, it may take longer, depending on factors such as 
the nature of the claim, whether the debtor raises any objec-
tions, the efficiency/capacity of the court, etc.

The court appoints a trustee to handle the estate (in practice 
always a lawyer). It may also appoint an auditor for the estate 
and a creditors’ committee. An auditor is usually only ap-
pointed in larger cases.

The debtor is stripped of any powers over the business opera-
tions and assets, and the court-appointed trustee and credi-
tors’ committee decide whether or not the business opera-
tions are to continue after proceedings are opened, and how 
and when the debtor’s assets should be realised.

The court sets a deadline for the creditors to file their claim 
with the bankruptcy estate, approximately six weeks from 
the opening of proceedings. The deadline is not time-bar-
ring, and any claim filed later but before the bankruptcy pro-
ceedings have been finalised will usually be duly registered.

Most claims that arose prior to the opening of proceedings 
are entitled to a dividend payment, including contingent 
claims.

The trustee and creditors’ committee test registers claims 
only if and when it is determined that there will be a divi-
dend payment to those claims. If a claim is disputed, the 
trustee is to inform the court of the matter, and the court 
will set a deadline for the creditor to take legal action. If the 
creditor does not take legal action, the court rules in favour 
of the estate. When all claims have been tested, a meeting 
will be held where all creditors with approved claims receiv-
ing dividend payment will have a right to participate and 
give comments. The court then confirms the distribution in 
a decision, which can be appealed.

Creditors are free to trade their claims at any point whilst 
the debtor is under winding-up proceedings. The transfer 
should be notified and documented to the trustee.

The creditors’ right to set off their claim against the debtor’s 
claim follows the same rules as those for statutory debt re-
structuring proceedings; see 6.16 Failure to Observe the 
terms of an agreed restructuring Plan.

The bankruptcy estate is a separate legal entity from the 
debtor. As a result, a creditor cannot set off a claim against 
the debtor with a claim at the hand of the bankruptcy estate, 

such as a claw-back claim. Furthermore, the bankruptcy es-
tate does not automatically become a party to any ongoing 
court proceedings or any of the debtor’s contracts.

If the debtor is a plaintiff in a pending court proceeding, 
that proceeding is automatically stayed. If the debtor is a 
defendant, the proceeding is not stayed, and the plaintiff has 
the right to bring the bankruptcy estate into the court pro-
ceeding as a new party, even if the bankruptcy estate has no 
desire to become a party to the dispute.

Though not a party by default, the bankruptcy estate has a 
right to become a party to all the debtor’s contracts, and may 
practise “cherry-picking”, entering into only those contracts 
that are beneficial to the bankruptcy estate. Upon becoming 
a party, the estate is only bound with effect from the opening 
of bankruptcy proceedings, and the estate does not have to 
pay any contractual claim the other party might have which 
arose before proceedings were opened. Such claims will have 
to be filed in the bankruptcy estate.

The bankruptcy estate is also granted an extraordinary ter-
mination right pursuant to the Satisfaction of Claims Act, 
allowing for a customary notice period or at most a notice 
period of three months, disregarding any less favourable ter-
mination clause in the contract.

There are two exceptions to the main rule of a bankruptcy 
estate not automatically becoming a party to the debtor’s 
contracts, which are employment contracts and tenancy 
agreements – if the trustee fails to declare otherwise to the 
contractual parties within three and four weeks, respectively.

The trustee delivers an initial report to the court, which 
includes information about the debtor, any discovered as-
sets, potential claims and liabilities, etc. The report is also 
normally presented orally to the court in a hearing, usually 
scheduled within the first month or two after proceedings 
are opened. Creditors may attend the hearing. Further, the 
trustee and creditors’ committee submit an annual report 
with annual accounts for the estate. They also submit a final 
report to the court, with final accounts for the estate, when 
the proceedings are ready to be finalised. Creditors will re-
ceive the initial and final reports, and will also receive certain 
other information from the estate.

Any distribution to the creditors will take place after the 
court has passed a decision to conclude the proceedings 
and accept the proposed distribution plan, and after the 
one-month time-limit for an appeal has expired. If it is clear 
that the estate has sufficient funds to pay all claims within a 
priority class in full (eg, all claims ranking first in priority), 
distributions are to be made as soon as possible, even if the 
bankruptcy proceedings have not yet been finalised. Fur-
thermore, any payment to security holders upon the sale of 
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encumbered assets will normally be made immediately after 
those assets are sold.

The duration of the proceedings depends on the size of the 
estate. Larger bankruptcy proceedings are more likely to go 
on for years, depending on, for example, when all assets have 
been realised and the conclusion of any court disputes re-
lated to claw-back or liability claims.

Forced liquidation or dissolution proceedings in accordance 
with provisions in the Limited Liability Companies Act of 
1997 are opened by the court, and follow the same rules 
and are treated in the same way as insolvent winding-up 
proceedings. The grounds for forced dissolution proceedings 
include not submitting annual accounts or not having an 
auditor or a board of directors in compliance with statutory 
requirements.

7.2 distressed disposals as Part insolvency/
Liquidation Proceedings
The trustee executes the sale of assets or business operations. 
The bankruptcy proceedings as such do not wipe out any 
security holders’ rights in the debtor’s assets, but if the assets 
are sold as a whole or as part of the debtor’s business opera-
tions with intent to continue the operations, the assets may 
be sold free of any pledge or security rights that supersede 
the value of the asset. 

Norwegian law has no rules on credit-bidding or pre-packed 
sales. Any pre-packed sale must be done non-judicially and 
could be subject to claw-back rules and the consent of the 
trustee.

7.3 implications of Failure to Observe the terms of 
an agreed or Statutory Plan
See 6.17 receive or retain any Ownership or Other Prop-
erty.

7.4 investment or Loan of Priority new Money
As the Norwegian liquidation proceeding involves liquidat-
ing and dissolving the company, and not restructuring it, the 
only financing an estate would need is the financing of the 
costs of handling the proceedings and the sale of assets. It 
is not uncommon for secured creditors to enter into agree-
ments with the administrator of a bankruptcy/liquidation 
estate to guarantee or cover the administrator’s costs related 
to the sale of secured assets or investigation of certain af-
fairs of the company prior to bankruptcy, etc. However, this 
is a voluntary agreement between the estate and the entity 
contributing with funds or a guarantee, and is not regulated 
by law.

7.5 insolvency Proceedings to Liquidate a 
corporate Group on a combined Basis
There is no statutory insolvency proceeding in Norway that 
can be utilised to liquidate a corporate group on a combined 
basis. If more than one company in a company group is tak-
en under bankruptcy proceedings, there will be a separate 
bankruptcy estate for each of the companies in the group. It 
is common practice for the court to appoint the same trustee 
for all bankruptcy estates within the same company group 
or in affiliated companies.

7.6 Organisation of creditors
The court appoints the members of the creditors’ commit-
tee, usually one to three members, following suggestions 
from the trustee. Employees may have a right to appoint a 
representative. The creditors’ committee is usually only in-
volved in the most important decisions to be made during 
the proceedings, and has more of a controlling function. Any 
remuneration paid out from the estate is usually limited.

7.7 conditions applied to the Use of or Sale of its 
assets 
All assets are automatically seized by the bankruptcy estate, 
and the trustee will make the decision to use or sell assets 
without being required to seek permission from the court.

8. international/cross-border issues 
and Processes
8.1 recognition or Other relief in connection with 
Foreign restructuring or insolvency Proceedings
Foreign bankruptcy proceedings are not recognised by Nor-
wegian courts unless based on a mutual agreement with the 
bankruptcy venue. Norway has only entered into one cross-
border agreement with regard to insolvency proceedings, 
which is The Nordic Convention on Bankruptcy of 1933 be-
tween Norway, Denmark, Finland, Iceland and Sweden. This 
convention provides regulation on insolvency proceedings 
within these states, including rules on recognition, enforce-
ment and choice of law in various situations.

8.2 Protocols or Other arrangements with Foreign 
courts
The courts in Norway have not entered into any protocols 
or other arrangements with courts in other countries to co-
ordinate proceedings in cross-border cases.

8.3 rules, Standards and Guidelines to determine 
the Paramountcy of Law
Besides the Nordic Convention on Bankruptcy, only the 
Bankruptcy Act has rules on foreign or international bank-
ruptcy proceedings.



Law and Practice  nOrwaY
Contributed by Kvale Advokatfirma DA   Authors: Stine Dalenhag Snertingdalen, Ingrid E.S. Tronshaug

15

8.4 Foreign creditors 
In Norway, foreign creditors are generally not dealt with any 
differently from domestic creditors in insolvency proceed-
ings.

9. trustees/receivers/Statutory Officers

9.1 types of Statutory Officers appointed in 
Proceedings 
In bankruptcy or similar proceedings in Norway, only one 
person – generally referred to as the trustee – is appointed 
by the court to handle the proceedings. The court-appointed 
trustee is always a lawyer.

The court may also appoint a creditors’ committee with one 
or more representatives for the creditors, as well as an estate 
auditor.

9.2 Statutory roles, rights and responsibilities of 
Officers 
The trustee more or less functions as a “chairman” of the 
bankruptcy estate, with the creditors’ committee acting as 
the “board of directors”. The trustee’s main objective is to 
operate in the creditors’ common interest and, inter alia, to 
safeguard and realise the debtor’s assets, handle creditors 
including employees and their claims, investigate and assess 
whether any of the debtor’s transactions may be subject to 
clawback and whether the board of directors of the debtor 
has undertaken any fraudulent behaviour, etc.

Together with the trustee, the creditors’ committee shall 
maintain the common interests of the creditors, and es-
pecially ensure that the interests of employees and society 
are maintained. The committee shall further supervise the 
trustee.

An estate auditor shall go through and comment on the 
debtor’s accounts and business conduct, and will in most 
cases issue a report with an overview of the debtor’s financial 
development over the past few years before bankruptcy pro-
ceedings were opened, assessment of the debtor’s business 
conduct, time of insolvency, etc. 

9.3 Selection of Statutory Officers 
Local courts in Norway usually have a shortlist of attorneys 
which are frequently appointed as trustees of bankruptcy 
estates. Someone filing for proceedings may ask the court to 
consider appointing one or more specific lawyers as trustee, 
and in most cases (but not all) the court usually adheres to 
the debtor’s or creditor’s wishes and appoints one of those 
suggested.

Members of the creditors’ committee as well as the trustee 
auditor are usually appointed by the court upon recommen-
dation from the trustee.

9.4 interaction of Statutory Officers with company 
Management
In statutory restructuring proceedings, the trustee and credi-
tors’ committee (together with the debt negotiations com-
mittee) merely supervise the debtor and co-operate with the 
debtor’s board of directors to work out a plan.

In liquidation proceedings, any contact between the trustee/
creditors’ committee and the company management/direc-
tors is usually related to collecting information and docu-
mentation about the debtor.

9.5 restrictions on Serving as a Statutory Officer
In order to serve as a trustee, an estate auditor or member of 
the creditors’ committee, one must be competent, have no 
conflict of interests, and not be a related party to the debtor. 
The trustee must be an attorney and the estate auditor must 
be an authorised auditor; however, there are no similar re-
quirements to become a member of the creditors’ committee.

The court-appointed trustee is always a lawyer. Restructur-
ing professionals, attorneys, accountants or other profes-
sionals may serve as members of the creditors’ committee.

10. advisors and Their roles

10.1 types of Professional advisors 
In a statutory proceeding, the court-appointed trustee may 
employ any adviser necessary in order to carry out its duties. 
Such advisers are usually only appointed in larger cases, and 
often no such advisers are engaged.

In a bankruptcy proceeding, such professionals are usually 
employed and compensated by the estate, often authorised 
by the creditors’ committee. In certain scenarios, one or 
more creditors may have asked the estate to hire a profes-
sional and given a financial guarantee to compensate the 
professional’s work.

In out-of-court restructurings and statutory debt negotiation 
proceedings, such officers are employed and compensated by 
the debtor. Any employment must be approved by the debt 
negotiation committee.

10.2 authorisations required for Professional 
advisors
In a statutory proceeding, depending on the character and 
costs of the employment, the employment of external advis-
ers has to be authorised either by the trustee alone or by the 
creditors’ committee. No judicial approval is required.
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In a voluntary out-of-court restructuring proceeding, it de-
pends whether the company needs to obtain any approval 
other than from those authorised to make decisions on be-
half of the company (usually the board of directors and/or 
CEO).

External professional advisers normally owe duties and re-
sponsibilities to the bankruptcy estate or the debtor com-
pany.

10.3 roles typically Played by the Various 
Professional advisors
Whether or not external professional advisers are appointed 
and which types depends on the nature of each case. Typi-
cally, external advisers are appointed in relation to investiga-
tions, evaluations and/or legal disputes, and are often either 
attorneys or accountants/economists. Chief Restructuring 
Officers are usually only appointed in restructurings handled 
out of court.

11. Mediations/arbitrations

11.1 Use of arbitration/Mediation in 
restructuring/insolvency Matters
Arbitration cannot be utilised in relation to restructuring, 
liquidation and administration matters as such, but an estate 
could – in some cases – be involved in arbitration proceed-
ings at the discretion of the trustee (not conflicting with the 
principle that bankruptcy proceedings are to remain public) 
or if it decides to pursue a claim on the debtor’s behalf which 
arises from a contract with an arbitration clause.

11.2 Parties’ attitude to arbitration/Mediation
If an estate wishes to pursue a claim under one of the debtor’s 
contracts and that contract has an arbitration clause, the es-
tate might not have any other choice than to agree to arbitra-
tion. Otherwise, the estate will rarely, if ever, agree to solve a 
dispute through arbitration, mainly since such proceedings 
are generally more costly than regular court proceedings.

11.3 Pre-insolvency agreements to arbitrate 
Pre-insolvency agreements to arbitrate disputes are enforce-
able in statutory proceedings.

11.4 Statutes That Govern arbitrations and 
Mediations
The Arbitration Act of 2004 governs arbitrations, while the 
Dispute Act of 2005 regulates mediations, both in and out 
of court.

11.5 appointment of arbitrators/Mediators
According to the Arbitration Act, there should be three arbi-
tration judges, unless otherwise agreed between the parties. 
As far as possible, the parties should jointly agree on whom 

to appoint as arbitration judges. If the parties cannot agree, 
and the tribunal shall consist of three judges, each party se-
lects one judge, and these two judges select the third, who 
will be the leader of the tribunal.

If the required number of arbitration judges cannot be ap-
pointed in accordance with the mentioned rules, each of the 
parties may request that the court appoints the remaining 
judges.

In out-of-court mediations, the parties may agree who 
should serve as mediator and how the mediator shall be ap-
pointed.

The mediator in an in-court mediation is usually a judge, or 
someone appointed by the court.

Each arbitration judge or mediator in an out-of-court me-
diation should be independent and impartial, and qualified 
for the position. Otherwise, there are no statutory require-
ments or limitations as to whom can serve as an arbitrator 
or out-of-court mediator.

In-court mediators have to fulfil the same level of independ-
ence as a court judge.

12. duties and Personal Liability of 
directors and Officers of Financially 
troubled companies
12.1 The duties of Officers and directors of a 
Financially distressed or insolvent company
A limited liability company must have reasonable equity 
and liquidity at all times, given the size and risk of its busi-
ness operations. Furthermore, the equity is not to be lower 
than half the share capital. If these requirements are not met, 
the board of directors must immediately call for a General 
Meeting to inform the directors of the company’s financial 
situation and suggest correctional measures. If the board of 
directors cannot find grounds for suggesting any measures, 
or if available measures are considered unfeasible, the board 
of directors must propose to dissolve the company or peti-
tion for statutory bankruptcy proceedings.

If the board of directors intentionally or with gross negli-
gence omits to carry out these duties, it may give grounds for 
liability for damages. Furthermore, this may give grounds for 
a fine and/or up to two years’ imprisonment in the following 
circumstances:

•	if the omission has hindered the estate from clawing back 
money or assets and this is likely to significantly reduce the 
dividend payment to the creditors; or 
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•	if the business operations are clearly running at a loss and 
the debtor has to know that it will not be able to settle due 
claims within a reasonable time.

Furthermore, a creditor may hold the board members and 
the general manager liable for damages if they have misled 
the creditor in order to provide credit which is not likely to 
be settled.

12.2 direct Fiduciary Breach claims
A bankruptcy estate may pursue a claim for damages against 
directors and other persons in leading positions (as well as 
the debtor’s auditor and accountant) for actions or omissions 
deemed to have inflicted economic loss on the company and/
or all the creditors.

If a loss is inflicted to only one or a few creditors, this/these 
creditor(s) must themselves pursue their claim for damages.

12.3 chief restructuring Officers
Although appointed in only a few cases to date, there seems 
to be an increasing trend to appoint CROs in larger consen-
sual restructuring proceedings.

12.4 Shadow directorship 
The legal concept of shadow directorship does not exist in 
Norwegian legislation.

13. transfers/transactions That May Be 
Set aside
13.1 Grounds to Set aside/annul transactions 
Transactions performed by the debtor prior to the opening 
of proceedings may be set aside or annulled (“clawed back”) 
by the bankruptcy estate on various grounds.

“Extraordinary payments”, meaning any payment of debt 
made prior to the opening of proceedings with extraordinary 
means of payment prior to its due date or with an amount 
which has considerably diminished the debtor’s ability to 
meet their obligations, may be set aside unless the payment 
is considered to be ordinary.

“Security for old debt”, ie any pledge or other security estab-
lished by the debtor prior to the opening of proceedings, may 
be set aside to the extent that it secures debt accrued before 
the security was agreed, or if legal protection has not been 
obtained without unnecessary delay.

Any execution lien established in the debtor’s assets later 
than three months prior to when the court received the pe-
tition for opening proceedings has no legal effect towards 
the estate. 

Certain cases of set-off, unreasonable payments to closely 
related parties and gift transactions could also be set aside.

Finally, “bad faith transactions” may be clawed back; this 
means a transaction that improperly benefits a creditor at 
the expense of other creditors, or withholds the debtor’s as-
sets from serving as settlement to the creditors, or increases 
the debtor’s debt to the detriment of the creditors, may be 
set aside if the debtor’s financial standing was already weak 
or was severely weakened by the transaction, and if the 
beneficiary knew or should have known about the debtor’s 
weak financial standing and those circumstances making the 
transaction improper.

13.2 Look-back Period 
The general look-back period for claw-back is three months 
(one year for gifts). However, if the receiver/beneficiary is a 
closely related party to the debtor, the look-back period is 
usually extended to two years, and is extended to ten years 
in the case of a “bad faith transaction”. The extended look-
back period will usually be subject to a test excluding trans-
actions made during a time when the debtor was without 
doubt solvent.

13.3 claims to Set aside or annul transactions
Only the bankruptcy estate represented by the trustee can 
bring such claims.

These claims may be brought only in compulsory judicial 
debt restructuring proceedings (by the debt restructuring 
committee) and in winding-up proceedings.

14. intercompany issues

14.1 intercompany claims and Obligations
Intercompany claims are generally treated in the same way 
as any other creditors’ claims.

14.2 Offset, Set off or reduction
Intercompany claims are subject to the same set-off rules as 
other creditors’ claims.

14.3 Priority accorded Unsecured intercompany 
claims and Liabilities 
There is no special priority for intercompany claims, which 
have the same priority order as other creditors’ claims.

14.4 Subordination to the rights of Third Party 
creditors 
Intercompany claims are not subject to subordination to the 
rights of third party creditors, unless otherwise agreed.
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14.5 Liability of Parent entities
Parent entities are not liable for the liabilities and obliga-
tions of their direct and indirect subsidiaries, other than by 
agreement.

14.6 duties of Parent companies
A parent company owner of a financially troubled or in-
solvent subsidiary company does not owe any duties to its 
subsidiary or the subsidiary’s creditors, other than by agree-
ment.

14.7 ability of Parent company to retain 
Ownership/control of Subsidiaries
A parent company owner of an insolvent company retains 
ownership of its insolvent subsidiary during a restructuring 
or insolvency process; however, in statutory proceedings the 
owners do not retain control through their ownership as it is 
the court-appointed trustee/administrator who handles the 
proceedings and has all legal powers over the debtor.

15. trading debt and debt Securities

15.1 Limitations on non-banks or Foreign 
institutions 
In general, there are no limitations on non-banks or (other) 
foreign institutions holding loans or bonds. However, an 
authorisation (licence) is required if an institution provides 
financing to companies on a professional basis as part of its 
business.

15.2 debt trading Practices 
The use of standard/customary primary debt documenta-
tion is common in Norway. For syndicated loans, the LMA 
documentation is widely applied, either in full or in a simpler 
form adapted to Nordic contract law. In relation to bonds, 
Nordic Trustee – the region’s largest provider of trustee ser-
vices acting as trustee for investors in interest bearing securi-
ties etc – has issued standard contracts regulating the rights 
and duties of the issuer, the bond holders and the trustee.

Under Norwegian law, debt may in general be transferred 
without consent by the debtor. Norwegian law operates with 
one single legal concept of transfer/assignment of debt, and 
does not operate with the English legal concept of novation.

Bonds are tradeable securities under Norwegian law, and 
must be registered in Verdipapirsentralen, the Norwegian 
securities register. Thus, bonds are freely tradeable in a man-
ner similar to shares in public limited companies. In Norway, 
bonds may be listed and traded on regulated or non-regu-
lated markets, with the Oslo Stock Exchange (“OSE”) and 
Nordic ABM (a non-regulated bond market organised by 
OSE) as the main Norwegian markets.

A syndicated loan may be secured by various types of secu-
rity that are held by a security agent, in which case the debt 
may – subject to any inter-creditor agreement regulation 
– be traded without affecting the established security. The 
same applies for bonds, where the trustee operates as a se-
curity agent regardless of changes of ownership of the bonds.

Upon the sale of a debt provided by a creditor who is also 
holding all security for that debt, under Norwegian law the 
debt trading contract will typically facilitate the new owner/
creditor’s claim to all rights under the security interest secur-
ing that debt.

Unless otherwise agreed with a professional party, any third 
party guaranteeing the debt shall be notified of the change 
of creditor if the credit was issued by a financial institution; 
see Section 58 of the Norwegian Financial Contracts Act.

15.3 Loan Market Guidelines
Loan market guidelines on transparency and the use of in-
formation do not generally apply to the trading of private 
debt in Norway. Furthermore, Norwegian law does not pro-
vide regulation aimed at ensuring equal information is given 
to all interested parties in private debt trading processes, ex-
cept for the rules that generally apply, such as fair treatment 
of contract parties and unfair contract terms, competition 
law, requirements for listed companies and companies that 
have issued listed bonds, including rules on insider trading, 
rules on tort and criminal liability for fraud, etc. Thus, loan 
market guidelines do not have any legal or quasi-legal effect 
as a result of being enforced by regulators. 

15.4 transfer Prohibition
Loan agreements governed by Norwegian law have tradi-
tionally facilitated the transfer of debt without the need for 
prior consent from the borrower; alternatively, consent from 
the borrower may not be unreasonably withheld. However, 
there seems to be an increasing trend towards restricting 
a creditor’s right to transfer loans, inter alia by requiring 
consent from the borrower (unless an event of default has 
occurred).

15.5 navigating transfer restrictions
Norwegian courts will generally look to pierce through and 
set aside structures that appear to be set up for the purpose 
of navigating around a legal restriction.

16. The importance of Valuations in the 
restructuring & insolvency Process
16.1 role of Valuations in the restructuring and 
insolvency Market
Security holders and other stakeholders often require valu-
ations and economic assessments to be able to assess their 



Law and Practice  nOrwaY
Contributed by Kvale Advokatfirma DA   Authors: Stine Dalenhag Snertingdalen, Ingrid E.S. Tronshaug

19

position and the chances of a successful out-of-court re-
structuring plan. In judicial debt restructuring processes, 
valuations as well as an exhaustive list of the debtor’s as-
sets and obligations are required, whilst the trustee decides 
whether or not formal valuations will be made in winding-
up proceedings.

16.2 initiating Valuation
In judicial debt restructuring processes, the debt restructur-
ing committee will valuate the assets and record them in an 
exhaustive list, in co-operation with any debt-restructuring 

auditor. In winding-up proceedings, the trustee will initiate 
valuations if it is found to be necessary.

16.3 Jurisprudence related to Valuations 
Valuation jurisprudence in a restructuring and insolvency 
context is not very developed under Norwegian law, and 
is mainly limited to what is described under 7.1 types of 
Statutory Voluntary and involuntary insolvency and Liq-
uidation Proceedings and 7.2 distressed disposals as Part 
of insolvency/Liquidation Proceedings.
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